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Appeal (civil) 3595-3612 of 1999 -

I B PETITIONFR .
- Secretary, State of Kamataka and others

 RESPONDENT:

Umadew and others

. DATE OF J UDGMENT 10/04/7006

. 'BENCH ' ' ‘
YK SABHARWAL ARUN KUMAR G.P. MATHUR CK THAKKER & P.K. :
s BALASUBRAMANYAN :

J UDGMENT:

JUDGMENT

S
& A
~ .

WITH
CIVIL APPEAL, NO 1861-2063/2001 3849/2001

~3520-3524/2002 and CIVIL APPEAL NO. 1968 of 2006

arising out cf SLP(C)9103-9105 OF 2001 .

'PK. BALASUBRAMANYAN, J.
©Leave granted in SLP(C) Nos.9103:9105 of 2001

I. . 'Public employment ina sovere:gn socnaltst secular democratlc repubhc, has

to be as set down by the Constitution and the laws made thereunder. Our constitutional

- scheme: env1sages employment by the Govemnment and its instrumentalities on the basis -
of a procedure established in that behalf. Equality of opportunity is the hallmark, and the

Constitution has provided also for affirmative action lo ensurc that unequals are not

treated equals. Thus, any pubhc employmcnt has to be in terms of the constntutlonal_ |
“scheme. _

2. A sovereign- govemment conmdermg the economic snluatxon in the country

* and the work to be got done, is not precluded from making temporary appointments or

engaging workers on daily wages........... But, a regular process of recruitment or

.appomtment has to be resorted to, when regular vacancies in posts, ata particular pomt of
time, are to be filled up and the filling up of those vacancies cannot be done in a

“haphazard manner or based on patronage or other. consndcratxons Regular appointment

must be the rule

D Y
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;s ~ «But, sometimes this process is hot adhered to arid the Constitutional scherie
o pubdic employment is by-passed.......... It has also led to-persons who get employed,

Without the following of a regular procedure or even through the backdoor or on daily
W euges, approaching Courts, seeking directions to make them permanent in their posts and

- Yo prevent regular recruitment to the concerned posts. Courts have not always kept the

legal aspects in mind and have occasionally even stayed the regular process of

-employment being set in motion ‘and in some cases, even directed that-these illegal,

irregular or improper entrants be absorbed into service. . A class of employment which |

~ can onily be called 'litigious employment', has risen like a phoenix seriously impairing the

constitutional scheme.......... It is time, that Courts desist from issuing orders preventing

- regular selection or recruitment at the instance of such perSons ‘and from issuing

directions for continuance of those who have not secured regular appointments as per

procedure established. The passing of orders for continuance, tends to defeat the very

- - Constitutional scheme of public employment. It has to be emphasized that this is not the

role envisaged for High Courts in the scheme of things and their wide powers under
Article 226 of the Constitution of India are not intended to be used for the purpose of

 perpetuating illegalities, irregularities or improprieties or for scuttling the whole scheme

of public employment. Its role as the sentinel and as the guardian of equal rights
protection should not be forgotten. - e .

4 ' This Court has also on occasions issued directions which could not be said to

be consistent with'the Constitutional scheme of public employment. Such directions are
_issued presumably-on the basis of equitable considerations or individualization of justice.
The question arises, equity to whom? Equity for the. handful of peoplé who have
approached the Court with a claim, or equity for, the jeeming millions of this country
seeking employment and seeking a fair opportunity ‘f6f competing for employment?
When one side of the coin is considered, the other side of the coin, has.also-to be
Considered and the way open to any court of law or justice, is to adhere to the law as laid

down by the Constitution and not to make directions, which at times, even if'do not run
counter to the Constitutional scheme, certainly tend. to w..:r down the Constitutional

requirements. .It is this conflict that is reflected in these cases referred to the Constitution
Bench.. B . : - N

10, The States have made Acts, Rules or Regulations for implementing the

above constitutional guarantees and any recruitment to the service in the State or in the,

e

** Union is’ governed by such Acts, Rules and Regulations. The Constitution does not

~ envisage any employment outside this constitutional scheme and without following the

“requiremenits set down therein.” -

/

11, - - In spite of this scheme, there may be oécasid_r'ts when the sovereign State or

its instrumentalities will have to cmploy persons, in posts. which are temporary, ori daily

‘Wages, as additional hands or taki 1§ them in without following the required procedure, to”

discharge the duties in respect of the posts that are sanctioned and that are required to be
filled in terms of the relevant procedure established by the Constitution or for work in
temporary posts or projects that are not needed permanently. This right of the Union or

it =
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i the State Government cannot but be' recognized and there 15 nothing in the Constitiition

>

.{v%;h,prohibits such engaging of persons temporarily or on daily wages, to meet the
~.-dds of the situation. Bufthe fact that such engagements are resorted to, cannot be used

1o defeat the very scheme of public'employment. Nor can a court say that the Unioa or
the State Govern

| ments do not have the right t engage persons in various capacities fora
‘duration or until the work in a particular project is completed. Once this right of the

~ Government is recognized and the mandate of the constitutional requirement for public

employment is respected, there cannot be much difficulty in coming to the conclusion

~that it is ordinarily not proper ‘for courts whether acting under Article 226 of the

Constitution or under Article 32 of the Constitution, to direct absorption in permanent

‘employment of those who have been engaged without following a due process of
- selection as envisaged by the constitutional scheme, . - -

AR I cannot also be forgotten that it is not the role of courts to ignore,

~ encourage or approve appointments made or engagements given outside the

constitutional scheme. In effect, orders based on such sentiments or approach would

- result in perpetuating illegalities and in the Jettisoning of the schere of public

employment adopted by us while adopting the Constitution. 'The approving of such acts

‘also results in depriving many of their opportunity to compete for public employment.

13. s Learned counsel for the State of Kamﬁta’ké submitted that chaos has

~been cz;eated'rby such orders without reference tc legal principles and it is, time that this
Court sertled-the law once for all so that in case the court finds that such orders should

not be made, the courts, especially, the High Courts would be precluded from issuing
such directions or passing such orders. .......... Itis necessary to put an end to uncertainty
and clarify the legal position emerging from the constitutional scheme, leaving the High
Courts to follow necessarily, the law thus laid down. i | . '
14. . Even at the threshold, it is necessary to keep in mind the distinction between

o regtil.ai’iiati_qn and conferment of permanence in service jurisprudence. ‘In STATE OF

MYSORE Vs. $.V. NARAYANAPPA [1967 () S.C.R.-128], this Court stated that s
was a mis-conception to consider that regularization meant permanence. I[n RN;
NANJUNDAPPA Vs T. THIMMIAH & ANR. [(1972) 2 S.C.R. 799), this Court dealt

_with an argument that regularization would mean conferring the quality of permanence
.“on the appointment. This Court stated:~ . o |

"Counsel “on behalf of the respondent conténded_ that regularization would ‘mean
conferring the quality of permanence on the appointmen't',‘whereas_qoﬂnsel on ‘behalf of
the State contended that regularization did not mean permanence but that it was a case of

regularization of the rules under Article 309. Both the contentions are fallacious. if the
‘appointment itself is in infraction of the rules or if it is in violation of the provisions of

the Constitution, illegality cannot be regularized. Ratificatio.. Jr regularizalioq is possible
of an act which is within the power and province of the authority, but there has been.
some non-compliance with procedure or manner which does not go to the root of the

appointment. Regularization cannot be said to be a mode of recruitment. To accede to

such a proposition would be to introduce a new head of appoiniment in deafianca mi® - 1.
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| R
or it may have the effect of suung_. at naught the rules." . BN, Nagarajan & Ors %
Sute of Karnataka & Ors. [(1979) 3 SCR 937]. this court clearly held that the words

regular" or regulanzatlon do not connote permanence and cannot be construed so as to

“convey an idea of the nature of tenure of appointments. They are terms calculated to

condone any procedural irregularities and are meant (o curc only such defects as- are

 attributable to ‘methodology followed in making' the appointments. This ‘court
~emphasized that when rules framed under Article 309 of the Constitution of India are in -
force, no regularization is perriissible in exercise of the executive. powers of the
‘Government under Article 162 o* the Constitution i in contravention of the rules. These 1

decisions and the prxntxptéﬁ%cognnzed therein have not been dissented to by this Court

"and on pnnc:ple, we see no.reason not to accept the proposition as enunciated in the

above decisions. We have, therefore, to keep this distinction in mind and proceed on the

- basis _that only something that is irregular for want of comphanoe with orie of the
“elements in the process of selection which does not go to the root of the process, can be

regulanZed and that it alone can be regularized and granting permanence of employmem
isa totally different concept and cannot be equated vmh regu!anzanon

B 3. DO | - nght of the executive and that of the court, would not extend to
 the executwe or the court being in a position to duect that an-appointment made i inclear

violgtion of the constitutional scheme, and the statufory rules made in that behalf can be

" treated-as permanent or can be: dnrected to be treated as permanent.

ﬂ

17. 4 One aspect arises. Obv:ously, the State is” also controlled by economic
consideratlons and financial implications of any pubhc employment. The viability of the
department or ‘the instrumentality or of the projegt |s also of equal concern for the State.
The State works out the scheme takmg into consideratigy the financial implications and -

the economic aspects. -Can the court 1mpose on the State a financial burden of this nature

by insisting on regularization or permanence in employment, when those employed
temporanly are not needed permanently or regularly?.......... So, the court ought not to
impose a financial burden on the State by such dnrectaons. as such dxrectlons may turn

- counter-productwe

19 e, The Court appears - 1o have been deahng with a schcme for equal pay for

equal work' and in the process, without an actual discussion of the question. had
approved a scheme put forward by the State, prepared obviously at the direction of the
Court, to drder permanent ‘absorption of such daily rated workers. - With respect to the -

learned Judges the decision cannot be said to lay down any law, that all those engaged

on daily’ wages, casually, temporarily, or when no sanctioned post or vacancy existed and

- without followmg the rules of selection, should be absorbed or made permanent though

" not at a stretch but gradually {f that were‘the ratio, }mﬂﬁ spect,’ we have to disagree

'_wnthlt <

o -'73 - in connection with particular paoy.cl ori wmpletwn of that work or

. of 1hat pro_lect, those who were temporanly engaged or employed in that work or project
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dould not claim any right to continue in servicé and the High Court cannot direct that they
p e ?Ominued or absorbed elsewhere. - I

rel 04 i, Appointment on daily wage basis is not an appointment to a post -
Art§ according to the Rules." Their Lordships cautioned that if directions are given to re-

,’e in _engage such persons in any other work.or appoint them against existing vacancies, "the
the - judicial process would become another mode of recruitment dehors the rules;"
ut 8 29, - - ...wi..there was no-pswer in the State under. Art. 162 of the Constitution of

he . India to make appointments and cven if there was any such power, no appointment could
e $ be made in contravention of statutory rules. This Court also held that past alleged
' § regularisation or appointment does not connote entitlement to further regularization or
© ¥ .appointment. It was further held that the High Court has no jurisdiction to frame a
t ¥ scheme by itself or direct the framing of a scheme for regularization. - B

34 Therefore, consistent with the scheme for public employment, this Court
- while laying down the law, has necessarily to hold that unless the appointment is in'terms
+ - of the relevant rules and after.a proper competition among qualified persons, the same
- would not confer any right 6fi theappointee. If it'is a contractual appointment, the -
" appointment comes to an end at the end of the contract! if it were an engagement.or
.appointmient on daily wages or casual basis, the same would come to an end when it is
__ discontinued. Similarly, a temporary employee could not claim to be made permanent off
.. the expiry of his term of appointment. It has also to be clarified that merely because a
- temporary employee or a casual wage worker is continued for a time beyond the term of -
§ - his appointment, he would not be entitled to be absorbed_in regular:service or made
. permanent, merely on the strength of such continuance, if the original appointment was
7~ not made by following a due process of selection as envisaged by the relevant rules. Itis
not open to the court to prevent regularrecruitment at the instance of temporary
employees whose period of employment has come to an end or of ad hoc employees who
by the very naturé of their appointment, do not acquire any right. High Courts acting
undér Article 226 of the Cop_stitution of India, should not ordinarily issue directions for
“absorption, regularization, or permanent continuance unless the recruitment itself was
made regularly and in terms of the constitutional scheme. Merely because, an employee _
,had continued under cover of an order of Court, which we have described as 'litigious
™ employment' in the earlier part of the judgment, he would not be entitled to any right to
. be absorbed or made permanent in the service. - In fact, in such cases, the High Court may
not be justified in issuing interim directions, since, after all, if ultimately the employee
- approaching it is found entitled to relief; it may be possible for it to mould the relief in’
such a manner that ultimately no prejudice. will be caused to him, whereas an interim
irection to continue his employment would hold up the regular procedure for selection -
or impose on the State the burden of paying an employee wi.. is really not required. The
courts must be careful in ensuring that they do not interfere unduly with the economic.
arrangement of its- affairs by the State or its instrumentalities or lend themselves the
~ instruments to facilitate the bypassing of the constitutional and statutory mandates.



8% ot i Those who are working on daily wages formed a class by themselvs,\
lhl“ cannot claim that they are discriminated as against those who have been regularly |-
- fectuited on the basis of the relevant rules. No right can be founded on an employment |

on daily wages to claim that such employee should be treated on a par with a regularly } -

- recruited candldate and made permanent in- employmem even assuming that the |~
principle could be invoked -for claiming equal wages for equal work. . There is no | &'
- fundamental right in those who have been employed on daily wages or temporarily oron -
_ contractual basrs, to clalm that they have a rxght to be absorbed inservice. :

AT

40. e lt is therefore not possnble to accept the argument thatzthene must be a
direction to make permanent all the persons employed on daily wages. When the court is
~ approached for relief by way of a writ, the court has necessanly to ask nself whether the
person before it had any- legal nght to be enforced

44. One aspect needs to be clarified. There may be cases where megular'--
. appointments (not illegal appoin.ments) as explained in S.v. NARAYANAPPA (supm),
R.N. NANJUNDAPPA -(supra), and B.N. NAGARAJAN (supra), and’ referred to in
paragraph 15 above, of duly qualified persons in duly sanctioned vacant post;s might have

. been made and the employees have continued to work for ten years or more-but without: |
. the intervention of orders of.courts or of tribunals. The question of regularization of the - e
services of such employees may have to be considered on merits in the light of the ;
principles settled by this Court in the cases above referred to and in the light of this
judgment. [In that context, the Union of India, the State Governments and their
instrumentalities should take steps to regularize as a “one time measure, the services of
such irregularly appomted 'who have worked for ten years or more in-duly sanctioned
posts but not under cover of orders of courts or of tribunals and should further ensure that

_ regular recruitments are undertaken to fill those vacant sanctioned-posts that require to be
~ filled up, in cases where temporary employees or dally wagers are being now employed.
The process must be set in motion within six months from this date, We also clarify that
regu!anzat:on, if any already made, but not subjudice, need not be reopened based on this
judgment, but there should be no further by-passing of the constitutional requirement and -
” regulanzmg or making permanent, those not, duly appomted as per the constttuuonal
' scheme : : s
v - _ N ‘ _ -
45 1t is also clarified that those decisions wh:ch run counter to the principle
~settled in this decision, or in which directions running’ counter to what we have held
herem, will stand denuded of thenr status as precedents .
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